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Defendant

MEMORANDUM DECISION ON PLAINTIFF’S APPLICATION FOR PRE-JUDGMENT
REMEDIES

The plantiff seeks impogtion of the pre-judgment remedies of recelvership or sequestration
pursuant to 28 U.S.C. 88 3101, 3103 and 3105 in this action againgt a methadone maintenance clinic
located in Westbrook, Maine. Application for Pre-Judgment Remedies (“ Application”) (Docket No. 7) at
1. It contendsthat such rdlief isauthorized by the Federd Debt Collection Procedures Act (“FDCPA™), 28
U.S.C. 8§ 3001 et seq., because“ CAPiswasting assetsto the detriment of the United States’ by paying the
attorney fees incurred by its consultant, Marc Shinderman, M.D., in a related crimina proceeding.
Application a 1. | deny the gpplication.

The complaint in this action dleges multiple violations of satutes relaing to controlled substances
and the federd Medicaid program, as wdll as various common-law counts. First Amended Complaint
(Docket No. 2). The government’s agpplication contends that the combination of statutory pendties,
common-law remediesand disgorgement of illegd profitswhichit seeksamountsto a“likely recovery” that

“would exceed $500,000.” Application a 8. It further contends that the defendant’s paying of crimina



defense fees for Shinderman, who is “merely a CAP consultant,” id. at 11-12, congtitutes wasting of the
defendant’ s property with the effect of hindering or delaying the ability of the plaintiff to recover, id. at 11.
It further arguesthat such payment congtitutes evidence of asubstantia danger that the defendant’ s property
will be“logt, conceded, materidly injured or damage{d], or mismanaged,” id. at 12, and asksthat thefunds
already so expended by the defendant be sequestered, id. at 13.

Firdt, the payment of Shinderman’s legal fees cannot be considered a waste of the defendant’s
resources or a loss or mismanagement of those resources unless it is shown that the defendant will, by
making such payments, render itsef unable to pay what the plaintiff contends it has shown is its “likely
recovery” in this action. The plantiff’s goplication makes no attempt to do so. The affidavit of Evan J.
Roth, which was filed with the gpplication, does state that the law firm representing both Shinderman and
the defendant in this action “has represented to me that CAP s financid resources are sufficently limited
such that thereisreasonto believe that CAPwould be unableto satisfy ajudgment in this case that exceeds
$500,000." Declaration of Evan J. Roth (Exh. 4 to Application), § 6. | will assume for purposes of
evauating thismation that the presence of such informeation in the affidavit, unmentioned in the gpplication, is
aufficient.

After the gpplication, the defendant’ s oppaosition to the gpplication and the plaintiff’ s reply were
filed, | contacted counsel and asked them to brief the question whether the FDCPA appliesin any eventto
thisaction. Docket No. 27. Those briefs have now been filed. Docket Nos. 28, 30.

The rlevant statutes provide asfollows:

(@ Application. — (1) The United States may, in a proceeding in

conjunction with the complaint or a any time after thefiling of acivil actionona
clam for adebt, make application under oath to acourt toissue any prejudgment

remedy.

* * %



(3) Such application shal —
(B) st forth with particularity that al statutory requirementsunder this
chapter for the issuance of the prejudgment remedy sought have been satisfied.

(b) Grounds. — Subject to section 3102, 2103, 3104, Or 3105, a
prejudgment remedy may be granted by any court if the United States shows
reasonable cause to believe that —

(2) the debtor —

(B) has or is about to assgn, dispose, remove, conced, ill treet,
wadte, or destroy property with the effect of hindering, delaying, or defrauding
the United States.. . . .

(c) Affidavit. — (1) The application under subsection (@) shdl include an
affidavit establishing with particularity to the court’ s satisfaction facts supporting
the probable validity of the claim for adebt and the right of the United Statesto
recover what is demanded in the gpplication.

(2) The affidavit shal date—
(A) specificdly the amount of the debt clamed by the United States
and any interest or costs attributable to such debt;
(B) one or more of the grounds specified in subsection (b); and
(C) the requirements of section 3102(b), 3103(a), 3104(a), or
3105(b), as the case may be.

28 U .S.C. § 3101 (8)-(9)(2).

(a) Appointment of a recelver. — If the requirements of section 3101 are
satisfied, a court may appoint areceiver for property in which the debtor has a
substantid nonexempt interest if the United States shows reasonable cause to
believe that there is a subgtantia danger that the property will be removed from
the jurisdiction of the court, lost, concedled, materidly injured or damaged, or

mismanaged.
28 U.S.C. § 3103(a).

(a) Property subject to sequestration.— (1) Any incomefrom property in
which the debtor has a substantiad nonexempt interest may be sequestered
pursuant to awrit of sequestration in an action or proceeding againgt adebtor on
aclam for a debt and may be held as security to satisfy such judgment, and
interest and cogts, as the United States may recover on such claim.



(2) Theamount of income sequestered shdl not exceed the amount by which
the sum of the amount of the debt claimed by the United States and theamount of
interest and costsreasonably likely to be assessed againgt the debtor by the court
exceeds the aggregate vaue of the nonexempt interest of the debtor inany —

(A) property securing the debt; and
(B) property atached, garnished, or in recaivership under this
subchapter.

(b) Availability of sequestration.— If therequirementsof section 3101 are
satisfied, a court shal issue a writ authorizing the United States to sequester
income from property inwhich thedebtor hasasubstantial nonexempt interest, as
security for such judgment (and interest and costs) as the United States may
recover on aclaim for debt . . . .

28 U.S.C. § 3105(a)-(b).
Two critical terms of the FDCPA are defined as follows:
(3) “Debt” means—
(A) an amount that is owing to the United States on account of adirect loan,
or loan insured or guaranteed, by the United States; or
(B) an amount that is owing to the United States on account of afee, duty,
lease, rent, service, sde of red or persond property, overpayment, fine,
assessment, pendty, redtitution, damages, interest, tax, bail bond forfeiture,
relmbursement, recovery of acost incurred by the United States, or other source
of indebtedness to the United States, but that is not owing under the terms of a
contract origindly entered into by only persons other than the United States. . . .
28 U.S.C. 8§3002(3). And“’Debtor’ means aperson who isligble for adebt or against whom thereisa
clamfor adebt.” 28 U.S.C. § 3002(4).

The gpplication makes clear that the plaintiff is proceeding only on the basis that the payment of
Shinderman’ sattorney feeswould congtitute “waste’ under 28 U.S.C. 8 3101(b)(1)(B). Applicationat 1,
10, 11. With specific reference to the application for a recavership, the plaintiff asserts that it has
demondtrated that there is a substantia danger that the defendant’s property will be “lost, conceded,

materidly injured or damage/d], or mismanaged,” presumably by the payment of Shinderman’ s attorney



fees. Id. at 12. It asserts that the amount sought to be sequestered has “dready [been] wasted on
Shinderman’s crimina defense attorney fees and expenses.” Id. at 13.

Theinitid problem with the government’ sposition isthat the FDCPA definition of “debt” iswritten
in the present tense. A “debt” to which the Act gppliesisone“that isowing.” The government concedes
that the defendant “isnot currently ‘liablefor adebt,”” Memorandum of Law in Support of the Applicability
of the Federd Debt Collection Procedures Act (“Plaintiff’s Memorandum”) (Docket No. 30) at 1, but
contendsthat it isnonethel ess a debtor becauise the government has asserted “aclam for adebt” againgt it,
id. at 1-2. Thisinterpretation would reed the definition of “debt” out of the Act and, as the defendant
observes, Defendant’ s Supplementa Memorandum in Opposition to the Government’ sApplicationfor Pre-
Judgment Remedies (“ Defendant’'s Memorandum”) (Docket No. 28) at 4, would dlow the federd
government to seek prgudgment remedies in virtudly every civil action it might file. | agree with the
Eleventh Circuit in its recent observation that the FDCPA is ingpplicable when the government is not
seeking to recover for a judgment or to obtain any assets, but rather “to freeze assets to prevent thar
disbursement.” SEC v. ETSPayphones, Inc., 408 F.3d 727, 735 (11th Cir. 2005). None of the caselaw
cited by the government, Plaintiff’s Memorandum at 3-5, supports its contention that pendties and fines
sought by the government for the firgt time in the underlying action are “ debts” within the meaning of the
FDCPA. Ineach case, someexisting financial obligation to the government wasat issue.* For example, in
United States v. Teeven, 862 F. Supp. 1200 (D. Del. 1992), the case on which the plaintiff relies most

heavily, the government employed the FDCPA in connection with its attempt to recover government funds

! Contrary to the argument of the plaintiff, Plaintiff’s Memorandum at 3 n.2, the fact that the Act allows for sequestration
“in an action against the debtor for damagesin tort,” 28 U.S.C. 8 3105(b)(2), does not change this analysis. First, that
subsection still requires that the underlying action involve a “claim for a debt,” and the fact that a tort action is
specifically mentioned does not mean, as amatter of basic statutory construction, that an action for fines and penalties,
(continued on next page)



dlegedly wrongfully transferred to theindividua defendants,id. at 1207-08, 1210-11. Thegovernment did
not contend in that case, asit does here, that the merefiling of aclam for fines and pendties judtifiesthe
imposition of remedies under the FDCPA.

Perhaps sengtive to the precarious nature of its primary argument, the plaintiff asserts as an
dternativetha, “a aminimum,” it hasdleged overpaymentsto the defendant under the Medicad program,
payments for services “that either were not rendered or were rendered in away that violated the rules for
Medicaid reimbursement,” in the amount of $93,920. Applicationat 3, 5. Evidence supporting thisclaimis
provided with sufficient particularity in an affidavit that was submitted with the gpplication. Declaration of
Eric Hafener (Exh. 2 to Application), 11 12, 14, 15, 17, 18, 20, 21, 23, 25. The government has
established reasonable cause to believe that this sum “is owing on account of . . . overpayment” by the
government. 28 U.S.C. 8§ 3002(3)(B). Theinquiry does not end there, however.

In order to be granted ether of the prgjudgment iemedies it seeks based on the dleged
overpayment, the plaintiff must dso demondirate to the satisfaction of the court that dl relevant Satutory
requirements have been met. 28 U.S.C. 8 3101(a)(3)(B). With respect to areceivership, the plaintiff must
show reasonable cause to beieve that there is substantia danger that the defendant will remove property
from the jurisdiction of the court or lose, conced, materidly injure or damage or mismanage its property.
28U.S.C. §3103(a). Thegovernment hasmade no attempt beyond aconclusory assertion, Application at
12, to demongtrate that the defendant’s payment of Shinderman’s attorney fees and costs congtitutes
mismanagement of the defendant’ s property or a“loss’ of that property, the only portions of the statute that

might possibly gpply in thiscase. In addition, the absence of any evidence that payment of Shinderman’s

which is not mentioned, must also be included.



attorney fees and costs will render the defendant unable to repay $93,920 makes it impossible for the
government to meet the FDCPA requirements for receivership.

The absence of such evidence dso dooms the gpplication for sequestration. The government has
made no attempt whatsoever to show the amount by which $93,290 exceeds the aggregate vaue of the
nonexempt interest of the defendart in any property otherwise availableto securethe dleged debt. See 28
U.S.C. 8§3105(8)(2). Fromdl that appearsin the plaintiff’s submissions, the defendant’ s businessmay be
generating sufficient income to repay this amount on demand, regardless of the amount it is gpending on
Shinderman’slegd fees. Thus, there has been no showing of “waste’ sufficient to support the application
for sequedtration.

For the foregoing reasons, the plaintiff’s application for prejudgment remediesis DENIED.

Dated this 18th day of November, 2005.

/9 David M. Cohen
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United States Magidtrate Judge
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